
BEFORE THE COMM]SSIONER OF

POLITICAL PRACTICES

In Lhe Matter of the
Complaint Against
REPRESENTAT]VE L]Z SMITH

SIIMI'IARY OF FACTS AIVD STATEMENT OF FINDINGS

Gary Beck, a candidate for House District 56, fil-ed a

complaint against his opponent, Representative Ltz Smith.

Candidate Beck alleges that Rep. Smith viol-ated Mont. Code Ann. S

1?-?5-2?4 l-rw misrenresenfincr r-andidafc R^^1-'^ -'^F'i -^ record.LJ J J LJ= Vy rrLrp!9}/!LDLrrLrrry UqttuluquE DcuL D vuLrlly

SI]MMJARY OF FACTS

1. Candidate Beck and Rep. Smith are opponents for the seat

in House Dist.rict 56 in the upcominq election.

2. Rep. Smith approved the placement of a campaign

advertisement in the Silver State Post newspaper (a Deer Lodge

weekly) . The dd, which ran on October 12, 1994 stated in part:

Former Rep. Gary Beck voted for 13 major tax bills
increasing income, property and gasoline taxes (MT
Standard L0/IB/92) . lEmphasis in original] .

3. The October L2, L994 campaign ad referenced an ad that

had been placed by United we Stand, Amerj-ca of Montana (United we

Stand) in the October 18, 1992 Montana Standard newspaper in Butte.

The October 18, 1,992 ad listed the voting records of several

Montana state legislators on sel-ected house and senate bil-Is during

the 1991- legislative session. Included were the votes of a

legislator identified as "Beck".

4. During the investigation of this complaint, Rep. Smith

stated that the Ianguage pertaining to candidate Beck's voting



record included in her October L2, A994 ad was derived from an ad

from her 1992 campaign, which was also against candidate Beck. Her

ad during that campaign ran in the Silver State Post on October 29,

1992, and contained the identical language concerning candidate

Beck's purported voting record. The October 29, L992 ad also cited

as a source the October 18, l-992 Montana Standard ad placed by

United We Stand.

5. The Oct.ober 18, L992 ad placed bv United We Stand fisted

the voting record of Sen. Tom Beck, not that of former Rep. Gary

Beck. As noted, however, the ad only identified the legislator as

rlBeck'r. In a press release issued on October 23, L994, United We

Stand stated that the Iegislative voting record in its L992 ad "did

not reflect Gary Beck's voting record. " United We Stand also

apologized "for any confusion or misunderstanding", and stated it

was not the intention of United We Stand to mislead voters.

6. Rep. Smith stated that when she approved the ad that ran

on October 12, L994, she believed it accurately reflected the

voting record of former Rep. Gary Beck. Rep. Smith had no

involvement in the preparation of United We Stand's October lB,

1-992 ad. She stated that she first l-earned the United We St.and ad

contained t.he voting record of Sen. Tom Beck, rather than former
Pan (l=rtt Eonl4 1-1n Sa1-rrrjarr Oc'fnlrer 22 1994.vqeqlsq1 / -- |

7 . Both the October 29, L992 and October L2, L994 campaign

ads fr-rr Ren Smi th vrcrc 11rFn^red krrr lTel en Kel I i r:rrf . a vo]_unteer on4vee / q

Rep. Smith's campaign. Ms. Kell-icut stated that when she prepared

the October 29, 1992 ad she relied on the 1992 United We Stand ad,



and that she believed the votinq record informat.ion was accurate.

In particular, she bel-ieved the United We Stand ad reflected Gary

Rer-k' s rrof incr record - her-aggg Sen. TOm BeCk was not rrrnn'i nrr Fr-tr! evv! s/ f vrrr uuvl\ wqp lIvL ! urllf IIIY !V!

election in 1992.

B. During this investigation, Ms. Kel-licut recalled that

aft.er the L992 ad for Rep. Smith appeared, Kellicut received a

telephone call from Rep. Smith's husband, BiIl. Alt.hough she was

nnl_ rra11- :i n MS. KeIIiCUt ana-rrl ar- ad +- haf jrrri ncr the CaIl BiItI L tp u pyuuurqugu urrqL vu! rrrY url

Smith may have discussed a conversation he had with Gary Beck

1 ?,:rzrrli ncr J- hc 1992 :d n.\aqi hl r,r rrnnnorni nrr tho rrnl- i na rararAqu, vvrrvu! urru v v u rrrY ! 9uv! q

information set forth in the ad.

9. When Ms. Kellicut prepared the 1994 ad for Rep. Smith,

she pulled the 1992 Rep. Smith campaign ad from her files and

arranged it in a new format. At that. time she had no recollection
nf t-ha nra-'i^'ts diSCussiOn with BiIl Smith. wh'i ch nossilrlrz inrro'lrrcdupDrvrr wrLrr urrr urLr!ulr/ wIIfull PvDDLvLy IIIVvIVEU

the voting record information contained in the L992 ad.

10. During this investigation, Rep. Smith stated that when

the complaint was fil-ed she had a vague "fl-ashback" recoll-ection

that there may have been some discussion regarding the Gary Beck

voting record information following the placement of her ad during

the 1992 campaign. she courd not, however, recall any specifics.

11. Candidate Beck stated that after the October 29, L992 ad

f or Ren Smi l- h anne:red i n i_ he nF\^rql1,a11Ar hc nrrhl i r.-1 rr r,nnf rnni- orlLlru rruwDyqyg!, ftg yuvrIUrJ uvtr!rvaruuq
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that the confrontation occurred during a meeting with Louisiana

Pacific Mirl employees that was attended by both him and Rep.



Smith. Candidate Beck specifically recalled that during this

meeting he referred to the ad and pointed out that the voting

record was Sen. Tom Beck's, not his.

1-2 - Tony Colter was present at Lhe L992 meeting with

Louisiana Pacific MilI employees that was attended by candidate

Beck and Rep. Smith. While he did recall the two candidates

arguing about something during this meeting, he could not recalt if

candidate Beck's voting record was the subject of the argument.

Mr. Colter believes that. candidate Beck's votinq record was an

i sstte drrri ncr f he 1992 r-:mn: i r-rn l-rrrt hc is not Sure how the issue

arose during that campaign.

13 . Rep. Smith recalls the meeting at the Louisiana Pacific

MiIl, but she has no recollection of candidat.e Beck's vot.inq record

hpi ncr di ccrrcqod rlrrri na f- l-ra maaf i na She recall-s that she and

candidate Beck engaged in a cordial exchange of political views

during the meeting.

a4. Other t.han his recollection of the public confrontation

with Rep. Smith described above, candidate Beck does not recal-I any

communication with anyone associated with Rep. smith's campaign

regarding the inaccuracy of t.he L992 ad.

15. Rep. Smith denies that she intentionally or knowingly

mi srenresenf ed Candidate B6'nlr/ c rrnt- inn rg661d.vvefrrY !

STATEMENT OF FINDINGS

Mont. Code Ann. S 13-35-234, Montana's polit.ical criminal

tibel statute provides:

Polj-ticaI criminal libeI - misrepresenting voting
records. (1) It is unl-awful for an\/ nFrsc'n t- n make or



nrrl-rl i eh =n\r f -1^^ ^F^F F nr nhrraa raFl arl i nn nn -.PLrIJIISII d.I.ty IctJ-Se SLcrtemenl. -, -.^ *ny
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staLement or representation with knowledge of its falsity
or with a reckless disregard as to whether it is true or
not is guilty of a misdemeanor.

(2) In addition to the misdemeanor penal-ty of subsection
(1), a successful- candidate who is adjudicated guilty of
violating this section may be removed from office as
provided in 13-35-105 and 13-35-107.

The evidence clearly supports a finding that Rep. Smith, s campaign

ad misrepresents candidate Beck's voting record. The voting record

referred to in the ad was that of Sen. Tom Beck, rather than former

Ren Garrr Rer-k Lrnr^,arrav ^^'r ; tical criminal l_ibel is committedrrvYvu v u! / yvr r

only if the evidence supports a finding that the misrepresentation

of a candidate's voting record is made "with knowl-edqe of its

!ar-r Ly

not

or with a reckfess disreqard as to whether it is true or

Mont. Code Ann. S 13 -35-101 states that the ,'penaltv

provisions of the el-ection laws of this state are

supplement and not to supersede

Criminal Code." Mont. Code Ann. S

as follows:

the nrorz'i si ons of

+5- Z -rUr (JJ / OeI]-neS

intended to

the Montana

ttlrnnr^ri nal rrtl

. tAl person acts knowingly with respect to conduct
or to a circumstance described by a statute defining an
of f ense when the person is aware of t.he person/ s own
conduct or that the circumstance exists. A person acts
knowingly with respect to the result of conduct described
by a statute defining an offense when the person is aware
that it is highly probable that the result wilI be caused
by the person's conduct. When knowledge of the existence
of a particular fact is an element of an offense,
knowledge is estabfished if a person is aware of a high
probability of its existence. Equivalent terms, such as
"knowing" or "with knowledge", have the same meaning.



Mont. Code Ann. S 13-35-234 prohibits a misrepresentation made

"wit.h knowledge of its falsity" . In determininq whether a

misrepresentation was made "knowingly" or "with knowledge", it

would be necessary to prove that Rep. Smith was "aware of a high

probability" that the representation was fafse.

A violation of t.he statute can also be proved if there is

evidence that a person acted with "reckless disregard". The

Compiler's Comments t.o Mont. Code Ann. S 13-35-234 note that. the

source of the'tstandard'r in subsection (1) of the statute is
rr rnnrrant- I rr drawn f rom New York Times v. Sull-ivan , 37 6 U. S . 254

(1-964) " . That. case involved a civil- Iibel action f iled by a public

official against a newspaper. The Supreme Court held that recovery

would only be al-l-owed if the public official could prove that the

alleged libelous statemenl was made with "actual malice",. that is,

with "knowledge that it was false or with reckless disregard of

whether it was f alse or not. rr Sullivan , 3'/6 U. S. at 2'79-280.

In a later case, Herbert v. Lando, 441 U.S. 153 (L979), the

Supreme Court, citing Sullivan, stated that "reckless disregard for

truthrr means that the defendant "in fact entertained serious doubt.s

as to the truth of his pub]icat j-ons". The Court noted that such

"subjective awareness of probable falsity" may be found if "there
are obvious reasons to doubt Lhe veracitv of the informant or the

a.-cr'l racw of hi s renorf s rr Herherf - 441 U. S. at L56-57 .jiYijl:j_9

Other cases have held that "reckl-ess disreqard" is "more than

mere negligencert, Ma-ior v. Drapeau, 507 A.2d 938, 94a (n.f . 1986);

and that "a failure to investiqat.e is not sufficient in itself to



est.ablish reckl-ess disregard", Bartimo v. Horsemen's Benevolent and

Protective Association , 7'7I F.2d 894, 898 (5th Cir. t_985) . In

Green v. Northern Publ-ishinq Co., Inc. , 655 P.2d '736, 742 (Al-aska

L9B2) , the Court observed:

Reckless disregard, for these purposes, means conduct
that is heedl-ess and shows a wanton indifference to
consequences; it is conduct which is far more than
negligent. lCitation omitted] There must be sufficient
evidence to permit the inference that the defendant must
have, in fact, subjectively entertained serious doubts as
to the truth of his statement. [Italics in oriqinal].

Applying these principles to the facts of this case, the

^--; ..r r^^^ nr.rf qlrnr)^rl- a .tr..i .^r..1 .^- FL^ts Ren Sm.i th a.ted With thecvIucfluc uucD rrvu Dupyv! L q I-LLLL,L-LtLg LLLctL r\s}/. JLrL!urr qu

requisite knowledge or reckless disregard in misrepresenting

candidate Beck's voting record. When Rep. Smith approved the ad

she be1ieved it accurately reflected the voting record of former

Don r'f:rrz Danlz Dan em.i rh had nO inVOlVement in the nren:raf i nn. r\vy 9rf rrqu rrv !f r v vr v uLrrurru rrr urrg y! gyq! q u rvll

of United We Stand's October 18, 1-992 ad. She first learned the

United We Stand ad contained the voting record of Sen. Tom Beck,

rather than former Rep. Gary Beck on Saturday, October 22, L994.

While candidate Beck recalled he advised Rep. Smith, in a

nrrlr'l i r- f nrttm {-L-F ^L^ .--^ 'ri qranracon1_ i nrr hi q rrn1_ i na rocnrrl drrri nayuvlrv !v! uL[, uttaL D]Ic wdD tt.*__ - E('LJILT (-lL,lI -LLl.g

the 1992 campaign, Rep. Smith did not have a specific recollection

of such a confrontation. rn addition, Tony colter, dfl observer

during that event, also did not specifical-Iy recall- a confrontation

between candidate Beck and Rep. Smith on the issue of voting

records.

Hel-en Kell-icut stated that when she prepared the 1994 campaign

ad f or Rep. Smith, she had no recol-l-ection of any discussions



during the 1992 campaign regarding the voting record information of

former Rep. Beck.

Under the circumstances, there is not sufficient evidence that

when Rep. Smith approved the L994 campaign ad she wasrraware of a

high probability" that the representations contained therein were

false- or fhaf she rrsrrkrier.firrelw enfcrfained serious doubts" as to!s+rJv / v!

the truth of the representations.

Based on the preceding, there is insufficient evidence to

conclude that Rep. Smith violated Mont. Code Ann. S 13-35-234.
2t

DATED this 7rA( day of November, 1994.

ED ARG BRIGHT
Commi-ss ioner of Pol-itical Practices


